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clause be in a deed or will, for it is never a necessary part of the 
latter. James v. Marvin, 3 Conn., 576. 

This doctrine has been criticised by some of the text writers. 
1 Redfield on Wills, Sec. 328 : "This doctrine has an air of plausi- 
bility from the fact that an instrument of revocation alone would 
unquestionably have this effect so long as it was allowed to remain 
operative. But that would show a present purpose of becoming 
intestate carried into effect as far as practicable before death. But 
the making of a will with a revocatory clause is very different. 
It is but substituting one will for another, and the revocatory 
clause is made dependent in some sense upon the subsequent will 
going into operation, and there is ordinarily no purpose of having 
the revocatory clause operate except upon that condition." 

Much of the uncertainty existing in these cases has been 
removed by legislation in a number of the States, some following 
the English statute, supra. In those States, however, which have 
no express statute regulating this matter, the greater number fol- 
low the doctrine of the principal case, which is substantially the 
old ecclesiastical rule, that the question as to whether or not the 
earlier will is revived by the cancellation of the later will depends 
upon the intention of the testator, and that in the absence of 
affirmative evidence of such intent there will be no revival. The 
common law doctrine as stated by Lord Mansfield is in the main 
disapproved in this country, according to Schoulcr on Wills, Sec. 
415- 

REFRESHING MEMORY BY REFERENCE TO COrY OF REPORT PRINTED 
IN A NEWSPAPER. 

At times a witness is unable to recall facts clearly, at the time 
when he is being examined. The question as what may be used 
to refresh his memory then becomes important. That he may 
use a memorandum made by himself at the time, provided it calls 
up an independent recollection in his mind, is fully settled. But 
many cases arise where although the witness made a memorandum 
at the time, the original has since been lost, or is unavailable, and 
only a copy can be produced. 

Erdman v. State, 134 N. W. (Neb.), 258, presents such circum- 
stances as those mentioned. The defendant was being tried for 
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attempted murder, and during the course of the trial a newspaper 
reporter was called by the defense. After testifying that he was 
present at the time of the examination of a certain suit case, he 
was asked as to how many cartridges were in the pistol found in 
the suit case. His answer was, in substance, that it was impos- 
sible for him to remember the details of what he saw in making 
that examination; that he wrote out what he had seen and fur- 
nished it to the paper for publication; that his writing was 
accurately published, but the original manuscript was not kept; 
that he could refresh his memory from the published article and 
testify to what he saw in the examination made ; but that he could 
not otherwise do so, having no present recollection of the matter 
suggested by the inquiry. The lower court, upon objection, 
refused to allow the evidence, holding that the witness could 
refresh his memory only from the original memorandum. The 
Supreme Court, however, held that this was error, and that the 
evidence should have been allowed. 

The opinion quoted from the case of Topham v. McGregor, 
i Car. & Kir. (Eng.), 320, as a case representing both the English 
and American rules. In that case the writer of articles in a 
newspaper testified that all the articles written by him were true, 
and it was held that the newspaper containing the article under 
consideration might be placed in his hands for the purpose of 
refreshing his memory ,and that he might be asked whether, look- 
ing at the articles, he had any doubt that the fact was as therein 
stated. To the same effect is Hawcs v. State, 88 Ala., 37, which 
was an indictment for murder. There, the witness being called 
to prove a conversation which he had with the defendant at the 
time of his arrest, testified that he was then acting as a reporter 
for the Evening Chronicle; that he made notes of the conversa- 
tion, and from them wrote out an account of what was said for 
the paper ; and that this account was published in the paper, after 
being cut down, and some parts of it being omitted. It was shown 
that the notes from which the article was written had been 
destroyed. Upon this showing the witness was allowed to refer 
to and read the article as published, to refresh his memory in 
regard to what was said by the defendant at the time in question. 
To this there was an exception, but the Court overruled it, saying, 
"We do not think it is tenable. The article as published, was 
written by the witness. It contained, the witness swears, the 
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substance of what the defendant said. The question presented 
by the exception comes within the principle adjudged in the case 
of Home v. McKenzie, 6 Clark & Finnelly, 628, where a surveyor 
was permitted to refresh his memory by reference to a printed 
copy of his report, which had been made out from his original 
notes, of which it was, in substance, though not in words, a tran- 
script. The same principle is negatively asserted in New York, 
where the Court held, that the memory of a witness could not be 
refreshed by reference to an article which "did not purport to be, 
and was not in truth, a statement of a conversation with, or 
declaration made by the plaintiff, and which was therefore not 
competent for the purpose in view. Downs v. R. R. Co., 47 N. Y., 
87." 

Where a witness is testifying as to the testimony which a 
person gave on a former trial, he may refresh his memory from 
notes taken at the time ,or from a newspaper printed by him, con- 
taining the evidence as taken down by him. U. S. v. Wood, Fed. 
Cas. No. 16, 756 (3 Wash. C. C, 440). Again, it has been held, 
that where the original manuscript of an alleged libelous article 
published in a newspaper was lost, the reporter who wrote the 
same from a verbal interview with the person sued might be shown 
the article to refresh his memory. Clifford v. Drake, no 111., 135. 
Also, that a witness who is a newspaper reporter may be allowed, 
for the purpose of refreshing his recollection of what was said at 
a particular time, to look at a printed copy of his own printed 
report of the proceedings at that time, although the absence of 
the written report is not accounted for. Commonwealth v. Ford, 
130 Mass., 64. Likewise, in Jackson v. State, 66 Miss., 89, a 
reporter was permitted to refresh his memory by reference to a 
newspaper, the Court saying: "The testimony of the witness was 
properly admitted. As we understand the record, he testified 
that his report of the interview with the prisoner, as published, 
was an accurate statement of what occurred between him and the 
prisoner, and he adopted it as his testimony, but was not willing 
to affirm that it was verbally accurate, or that it contained all that 
the prisoner said. It accords with both English and American 
authorities in such cases to admit the testimony." 

The true rule regarding the refreshing of a witness' memory is 
well stated in Union Bank v. Knapp, 3 Pickering (Mass.), 96. If 
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the witness does actually recall the transactions through the aid 
of the memoranda, he thereafter testifies to matters within his 
knowledge, and the weight of his testimony is to be regarded inde- 
pendently of the memoranda. These memoranda, therefore, may 
as well be copies as originals, there being no especial importance 
attaching to them other than their power to awaken the memory 
of the witness. Bullock v. Hunter, 44 Md., 416. 

This is supported by the cases, which seem to indicate that the 
manner in which a witness shall be allowed to refresh his recol- 
lection by reference to memoranda must be left to the trial court 
to be determined with reference to the circumstances of the case 
and the bearing of the witness. Johnson v. Coles, 21 Minn., 108. 
In Madigan v. DeGraff, 17 Minn., 52, it is said, that allowing a 
witness to refresh his recollection by reference to a memoranda 
is a question of a preliminary nature, addressed to the court, and 
where a witness has been allowed so to do, unless it clearly appears 
that the Court has erred, a new trial will not be granted. In 
addition, a great number of cases might be cited to the effect that 
in refreshing his memory a witness need not be confined to original 
records made by himself. A few, however, will be sufficient to 
indicate the weight of authority. 

Where a witness as to measurements testifies that the figures 
used by him to refresh his memory were made at the time the 
measurements were taken, and are correct, but that the paper on 
which they are written is a copy of the original, and that he has 
lost the original, he may use the copy. Anderson v. Imhoff, 34 
Neb., 335. A witness may refresh his memory from a memoran- 
dum, known by him to be correct, which is made by another per- 
son. Bowden v. Spellman, 59 Ark., 251. A writing used by a 
witness to refresh his memory need not necessarily be an original 
writing, provided that, after inspecting it, the witness can speak of 
the facts from his own recollection. Lamson v. Glass, 6 Colo., 134. 
For the purpose of refreshing his memory, a witness may use a 
copy of a copy without the production of the original. Wernmag 
■v. Chicago & A. Ry. Co., 20 Mo. App., 473. 

In 1 Greenleaf Evidence, 436-439, the rule is stated thus : "The 
witness need not have made the record himself ; the essential thing 
is that he should be able to guarantee that the record actually 
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represented his recollection at the time, and this he may be able to 
do, either by his general custom in making such records, or by his 
assurance that he would not have made the record if he had not 
believed it correct. The original record should be produced, not 
a copy ; nevertheless a copy may be used if the original is lost or 
otherwise unavailable. So far as concerns stimulation by refer- 
ence to a writing or the like, the fundamental notion is that any 
paper may in the circumstances be properly used for the purpose. 
The particular that the paper was not written by the witness him- 
self is no objection. Furthermore it is not an objection that the 
paper is a copy, and not an original, provided it does in fact serve 
to revive the recollection. Accord : 1 Whart. Evidence, Par. 522 ; 
Taylor on Evidence, pp. 11 98 et seq.; 3 Russell, Law of Crimes 
(7th Eng. Ed.), p. 2303. 

It may be stated with certainty, then, that a witness may be 
permitted to refresh his memory by reference to a printed copy of 
a record made by himself, and if he is able thereafter to testify 
to the facts as matter of present recollection, his testimony must 
be admitted. From this it follows that the Supreme Court of 
Nebraska was in agreement with the weight of authority in decid- 
ing that the testimony of the witness in the principal case was 
competent evidence. 



